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§838.932

and 8445(d) of title 5 United States
Code.

[57 FR 33574, July 29, 1992, as amended at 58
FR 43493, Aug. 17, 1993]

§838.932 Court orders that permit the
former spouse to elect to receive a
former spouse survivor annuity.

(a) Except as provided in paragraph
(b) of this section, a court order that
gives the former spouse the right to
elect a former spouse survivor annuity
satisfies the requirements of
§838.804(b)(2) and provides a former
spouse survivor annuity in the amount
otherwise provided by the court order.

(b) A former spouse who has been
awarded a former spouse survivor an-
nuity by a court order that gives the
former spouse the right to elect a
former spouse survivor annuity may ir-
revocably elect not to be eligible for a
former spouse survivor annuity based
on the court order.

(c) The former spouse may make the
election under paragraph (b) of this
section at any time after the issuance
of the court order. An election under
paragraph (b) of this section—

(1) Must be in writing and in the form
prescribed by OPM;

(2) Is effective on the first day of the
month following the month in which
OPM received the election; and

(3) Is irrevocable once it has become
effective.

(d) The reduction in an employee an-
nuity based on a court order that gives
the former spouse the right to elect a
former spouse survivor annuity termi-
nates on the last day of the month in
which OPM receives the former
spouse’s election under paragraph (b) of
this section.

[57 FR 33574, July 29, 1992, as amended at 58
FR 43493, Aug. 17, 1993]

§838.933 Payment of the cost of a
former spouse survivor annuity.

(a) A court order that unequivocally
awards a former spouse survivor annu-
ity and directs the former spouse to
pay for that benefit satisfies the re-
quirements of §838.805, and—

(1) If the former spouse has also been
awarded a portion of the employee an-
nuity then the cost of the survivor ben-
efit will be deducted from the former
spouse’s share of the employee annuity
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(if sufficient to cover the total cost—
there will be no partial withholding);
otherwise,

(2) The reduction will be taken from
the employee annuity and collection
from the former spouse will be a pri-
vate matter between the parties.

(b) a court order that conditions the
award of a former spouse survivor an-
nuity on the former spouse’s payment
of the cost of the benefit satisfies the
requirements of §838.805 only if a court
order acceptable for processing also
awards the former spouse a portion of
the employee annuity sufficient to
cover the cost.

MODEL PARAGRAPHS

APPENDIX A TO SUBPART | OF PART 838—
RECOMMENDED LANGUAGE FOR
COURT ORDERS AWARDING FORMER
SPOUSE SURVIVOR ANNUITIES

This appendix provides recommended lan-
guage for use in court orders awarding
former spouse survivor annuities. A former
spouse survivor annuity is not a continu-
ation of a former spouse’s share of an em-
ployee annuity after the death of the em-
ployee. A former spouse’s entitlement to a
portion of an employee annuity cannot con-
tinue after the death of the employee. A
court order that attempts to extend the
former spouse’s entitlement to a portion of
an employee annuity past the death of the
employee is not effective. The model lan-
guage in this appendix does not award bene-
fits payable to the former spouse during the
lifetime of the employee. A separate, dis-
tinct award of a portion of the employee an-
nuity is necessary to award a former spouse
a benefit during the lifetime of the em-
ployee. Appendix A to subpart F of this part
contains model language for a portion of an
employee annuity.

Attorneys should exercise great care in
preparing provisions concerning former
spouse survivor annuities because sections
8341(h)(4) and 8445(d) of title 5, United States
Code, prohibit OPM from accepting modifica-
tions after the retirement or death of the
employee. (See §838.806 concerning unaccept-
able modifications.) A court order awarding
a former spouse survivor annuity should in-
clude four elements:

¢ ldentification of the retirement system;

e Explicit award of the former spouse sur-
vivor annuity.

e Method for computing the amount of the
former spouse’s benefit; and

e Instructions on what OPM should do if
the employee leaves Federal service before
retirement and applies for a refund of em-
ployee contributions.
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